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is no memorandum; 'the case, therefore, plainly falls within
the distinct words of the statute'.
The defect of this reasoning lay in basing classification upon
° English internal law instead of upon private international law,
The court failed to appreciate that the classification of the
Statutol7 TUle was required for a conflict of laws case, not for a
purely domestic case. The two are not in part materia. The fact
law fa^ a j^ fas been classified, or that it ought properly to be
classified, in a particular way for a domestic transaction con-
taining no foreign element, does not preclude an entirely
different approach when a question of private international
law is involved.1 In this latter type of case, a condition prece-
dent to the classification of an English rule is to ascertain the
policy that the rule is designed to serve. Is it, for instance, the
policy of the Statute of Frauds that no oral contract of guarantee
shall be actionable in England, irrespectively of the law by
which it is governed or of the country in which it is perform-
able ? Unless this is clearly the policy of the Act, it is an un-
fortunate application of mechanical jurisprudence to read the
words — no action .shall be brought — in a rigid and literal sense
and thus to deprive the plaintiff of a right recognized as valid
and enforceable by the law with which it is alone connected.
To do this is to strike at the roots of private international law
and to defeat one of its fundamental objects. At the present
day, when the principles of this part of the law are more mature
and its purpose better understood, it is believed that a court, if
required to classify a rule of English law, would have regard to
the foreign features of the case and would solve the problem
more realistically than the Court of Common Pleas did in
I^eroux v. Brown.2
The classification .of a foreign rule, several examples of
which are to be found in the Reports, is best introduced by
reference to the controversial Decision given by the Court of
APPeal in
A domiciled Frenchman, nineteen years of age, married a domiciled
1 Cook, Logical and Legal Bares of the Conflict of Laws, pp. 2 1 1-3 8.
z Among other examples of the classification of an English rule see Anderson
v. Eq uitable Assurance of the United States (i 926), 134 L.T. 557, 566; explained
Wolff, Private International Law, p. 1 59; In re Cohn, [1945] Ch. 5 (the Law of
Property Act, s. 1 84, dealing with commorientts classified as part of the substantive,
not procedural law; infra, p. 59); In re Priest, [1944] Ch. 58 (rule that a gift
to an attesting witness to a will renders the gift void goes to essential validity, not
to form); In the Estate ofMaldonado, [1954] P. 223, infra,v* 57-
3 [i 9o8] p. 46.

